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STATEMENT COF THE | SSUES

The issue in this case is whether the Respondent, German H.
Rodri guez, conmtted the violation alleged in the admnistrative
conplaint; and, if so, what penalty should be inposed.

PRELI M NARY STATEMENT

This case began on Septenber 19, 1996, when the Petitioner,
t he Departnent of Business and Professional Regulation, Division
of Real Estate (Departnent), issued an adm nistrative conplaint
that alleged the Respondent, German H. Rodriguez, had violated

Section 475.25(1)(m, Florida Statutes, by obtaining a |icense by

means of fraud, msrepresentation, or conceal nent. Mor e
specifically, the conplaint alleged that the Respondent had
submtted a license renewal formaffirmng that he had conpleted
all of the requirements for license renewal when, in fact, he had
not conpleted the ~continuing education required by I|aw
Petitioner maintains Respondent thereby received his renewal of
|icense based upon a msrepresentation of his conpletion of the
continuing education course work. Thereafter, the Respondent
di sputed the factual allegations of the conplaint and the matter
was forwarded to the Division of Admnistrative Hearings for
formal proceedi ngs on Decenber 2, 1996.

At the hearing, Respondent elected to represent hinself but
subsequently requested to late-file a proposed recommended order
t hrough his attorney. Such notion, filed on February 21, 1997

was granted by order entered March 5, 1997. Petitioner filed a



proposed recommended order on February 13, 1997, but was granted
| eave to either file an anended proposed order or to respond to
t he Respondent’s proposed order. This response was due not |ater
than March 21, 1997. The transcript of the proceeding was filed
on February 28, 1997.

FI NDI NGS OF FACT

1. Petitioner is the state agency <charged wth the
responsibility of regulating and disciplining real estate
licensees in the State of Florida.

2. At all tinmes material to the allegations of this case,
Respondent has been licensed as a real estate broker, license
nunber 0434907.

3. On March 20, 1995, Respondent submtted a Ilicense
renewal form to the Petitioner which resulted in the automatic
i ssuance of a renewed license for two years, ending March 31,
1997.

4. The license renewal formprovided, in pertinent part:

| hereby affirm that | have net all of the
requirenents for license renewal set forth by
the Departnment of Business and Professional

Regul ation and/ or the professional regul atory
board indicated on the reverse side of this

noti ce.

I understand that, within the upcom ng
licensure period, if ny license nunber is
selected for audit by the Departnent and/or
professional regulatory board, | may be
required to submt proof that | have net al

applicable license renewal requirenents. I
understand that proof may be required by the
Depart nent of Busi ness and Prof essional
Regul ation and/or professional regul atory



board at any tine and that it is ny
responsibility to maintain all docunentation
supporting nmy affirmation of eligibility for
I icense renewal .

| further understand that failure to conply
Wi th such requirenents is in violation of the
rules and statutes governing ny profession
and subjects nme to possible disciplinary
action and, further, t hat any fal se
statenents herein is in violation of section
455.227 Florida Statutes, subjecting nme to
disciplinary action as well as those
penal ti es provi ded bel ow.

| affirm that these statenents are true and
correct and recognize that providing false
information may result in disciplinary action
on ny license and/or crimnal prosecution as
provi ded in section 455. 2275, Fl ori da
St at ut es.

5. Wen Respondent executed the renewal form he did not
have docunentation supporting his eligibility for [license
renewal . Specifically, Respondent did not have a course report
docunenting conpletion of the required 14 hour continuing
education course. The course report that Respondent |ater
received from an approved real estate school noted that
Respondent had started the course June 1, 1995, and had fini shed
it June 26, 1995.

6. Respondent knew that the 14 hour continuing education
course was required by the Departnent for |I|icense renewal.
Further, Respondent knew that the course was to be conpleted
before the renewal cane due.

7. Respondent maintains that he intended to conplete the

course before the renewal because he had, in fact, requested a



correspondence course from an approved real estate school, had
conpleted the course work, and had filled out the answer sheet.
Unfortunately, according to Respondent, the envel ope was
m spl aced and he failed to tinely mail the answer form to the
conpany for scoring. Therefore, Respondent did not get credit
for the work until June, 1995, when he conpleted the work again.
8. As chance would have it, Respondent was selected for
audit in August, 1995. By this time he had conpleted the
continuing education course work as required by the Departnent
for license renewal but, as indicated above, did so after the

renewal form had been subm tted.

9. In response to the audit, Respondent represented that he
had conpleted the work prior to renewal but, t hr ough
i nadvertence, had not gotten the course credit until after the

renewal peri od.

10. Respondent did not successfully conplete 14 hours of
continuing education prior to submtting the renewal form

11. Respondent has been a licensed real estate broker for
ten years during which tinme he has never been disciplined.

12. At the tinme of the renewal, Respondent was not using
his real estate |license and was in an inactive status.

CONCLUSI ONS OF LAW

13. The Di vi si on of Adm ni strative Hear i ngs has
jurisdiction over the parties to, and the subject nmatter of,

t hese proceedi ngs.



14.

by clear

The Petitioner bears the burden of proof to establish,

and convincing evidence, the allegations of the

adm ni strative conplaint. Ferris v. Turlington, 510 So.2d 292

(Fla. 1987).

15.

16.

to the

Section 475.25(1), Florida Statutes, provides, in part:

(1) The comm ssion may deny an application
for licensure, registration, or permt, or
r enewal t her eof ; may place a |icensee
registrant, or permttee on probation; my
suspend a license, registration, or permt
for a period not exceeding 10 years; my
revoke a license, registration, or permt;
may inpose an admnistrative fine not to
exceed $1,000 for each count or separate
of fense; and may issue a reprinmand, and any
or all of the foregoing, if it finds that the
| i censee, regi strant, permttee, or
appl i cant:
* * *

(m Has obtained a |license by neans of fraud,
m srepresentation, or conceal nent.

Fourteen hours of continuing education conpleted prior

renewal is a prerequisite to renewal of a real estate

broker’'s license. Section 475.182, Florida Statutes.

17.

Rul e 61J2-3.015, Florida Adm nistrative Code, provides,

in pertinent part:

18.

(2) Each licensee and instructor permt
hol der shall retain the grade report as proof
of successf ul conpletion of cont i nui ng
educati on or post-1icense educati on

requirenents for at least 2 years follow ng
the end of the renewal period for which the
education is clained.

In this case, the Departnent has established, by clear

and convincing evidence, that the Respondent submtted a false

renewal

form Respondent knew that continuing education course



work was required prior to license renewal but failed to secure
the course credit before submtting the renewal form  Assum ng
arguendo, that Respondent m splaced the first answer sheet (which
required scoring by the real estate school), it is clear
Respondent knew he did not have the results from sane prior to
the tine he filed the renewal form Absent the course report,
Respondent had no assurance that his first effort at the course
work had received a passing grade. Mreover, had Respondent not
m srepresented the status of his eligibility, the Iicense would
not have been automatically renewed.

19. To his credit, Respondent went ahead and conpleted the
continuing education in June, 1995, well before the audit notice
was received from the Departnent. Thus, it is concluded
Respondent attenpted to conply with the |aw before the violation
was di scovered. Moreover, no nenber of the public was placed at
risk by virtue of Respondent’s untinely conpletion of the course
wor k.

20. Rule 61J2-24.001(3), Florida Admnistrative Code,

provi des gui del i nes for penal ties i nvol vi ng Section

475.25(1)(m, Florida Statutes. The range of proposed penalties

is at the mnimum a reprimand and/or a fine of $1000 up to the
maxi mum of a fine of $1000 and revocation. G ven Respondent’s
past disciplinary record, the lack of any real threat to the

public given the circunstances of this case, and his |icense



status at the tinme of the incident, it is concluded that a
penalty at the mninmum end of the guideline range is appropriate.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usions of
Law, it is

RECOMMVENDED t hat the Florida Real Estate Conm ssion enter a
final order finding Respondent violated Section 475.25(1)(m,

Florida Statutes, and inposing a reprimand with an adm nistrative

fine in the anount of $1, 000. 00.

DONE AND ENTERED this 9th day of April, 1997, in

Tal | ahassee, Fl ori da.

J. D. PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 9th day of April, 1997.

COPI ES FURNI SHED:

Henry M Sol ares

Di vi sion Director

Di vi sion of Real Estate

400 West Robi nson Street
Orlando, Florida 32802-1900



Lynda L. Goodgane
Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Christine M Ryall, Esquire
Departnent of Busi ness and
Pr of essi onal Regul ati on

Di vision of Real Estate
400 West Robi nson Street
Tal | ahassee, Florida 32802

Frederick H WIlsen, Esquire
Gllis & WIsen

1415 East Robinson Street, Suite B
Orlando, Florida 32801

German H. Rodri guez
703 Sout hwest 89t h Avenue
Pl antation, Florida 33324

NOTI CE OF RI GAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormmended order should be filed with the agency that w |
issue the final order in this case.



